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REVI EW of a decision of the Court of Appeals. Affirned.

11 DAVID T. PROSSER, J. This is a review of an
unpubl i shed decision and order of the court of appeals,® that
summarily affirmed a judgnment of the Waukesha County Circuit

Court, Robert G Mawdsl ey, Judge.

1'J.G v. Wangard, No. 2006AP818, unpublished order (Ws.
Ct. App. Aug. 8, 2007).
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12 The case involves an insurance coverage dispute. The
gquestion presented is whether honeowner's insurance policies
issued by Great Northern Insurance Conpany (G eat Northern) and
Pacific Indemity Insurance Conpany (Pacific) to Steven and
Deborah Wangard? provide coverage for the alleged negligence of
Deborah in failing to prevent Steven's intentional sexual
contact with J.G, a mnor. The policies in question cover
liability for "damages a covered person is legally obligated to
pay for personal injury or property damage," but they contain
exclusions that bar coverage for damages arising out of the
i ntentional act of "any covered person.”

13 The court of appeals affirned the judgnent of the
circuit court, which held that the honeowner's policies in
guestion do not cover Deborah's alleged negligence. The court
of appeals determned that the instant case is controlled by its

prior decisions in Jessica MF. v. Liberty Mitual Fire |Insurance

Co., 209 Ws. 2d 42, 561 N.W2d 787 (C. App. 1997) and Taryn
E.F. v. Joshua MC , 178 Ws. 2d 719, 505 N.W2d 418 (C. App.

1993). The court noted that the intentional acts exclusions in
the Wangards' policies preclude coverage for the intentional
acts of "any covered person,” i.e., any insured. Both Steven
and Deborah are insureds under the policies. Since it is

undi sputed that Steven's  sexual cont act wth J.G was

2 The Wangards were married during the events relevant to
the plaintiffs' suit; they are now separated. Deborah and
Steven Wangard will be referred to individually by first nane
and collectively as "the Wangards."
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intentional, and despite the existence of <clauses in the
policies that apply coverage to each insured separately, the
court of appeals found that Deborah's alleged negligence is not
covered. W granted Deborah's petition for review

14 We conclude that the result in this case is infornmed

by the court of appeals' decisions in Jessica MF. and Taryn

E. F. The intentional acts exclusions in the Wngards'
homeowner's policies Dbar coverage for Deborah's all eged
negligence in failing to prevent Steven's intentional sexual
contact wth J.G because the plaintiffs' damages—n the
| anguage of the Wangards' honmeowner's policies—=[arose] out of
an act intended by any covered person to cause personal injury."”
Furthernore, no insured would reasonably expect liability
coverage for damages arising out of an act of sexual assault
prem sed upon intentional sexual contact. Accordingly, we
affirmthe court of appeals.
| . BACKGROUND

15 The relevant facts are not disputed. On February 23,
2005, plaintiffs J.G, a mnor, and R G, her nother, filed a
civil conplaint alleging that during a period from 2000 to 2003
Steven Wangard had sexual contact wth J.G at tw residences
owned by him and his w fe Deborah, nanely 855 Circle Drive and
14400 Juneau Boulevard, in Em Gove, Wsconsin. J.G was
between the age of five and eight years old at the tine Steven
had sexual contact wth her.

16 On Cctober 7, 2004, Steven pled guilty to second-
degree sexual assault of a child for having sexual contact wth

3
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J.G, a violation of Ws. Stat. § 948.02(2).° The plaintiffs'
conplaint alleges several clains for relief against Steven that
are premsed upon his intentional sexual assaults of J.G*% W
assune for purposes of this appeal that Steven's intentional
wrongful conduct, which caused the plaintiffs' damages, has been

established by his guilty plea as a matter of |aw.

% Wsconsin Stat. § 948.02(2) (2003-04) states: "Woever has
sexual contact . . . with a person who has not attained the age
of 16 years is guilty of a Class C felony."

W sconsin Stat. § 948.01(5) (2003-04) defines "sexua
contact":

(5) "Sexual contact” nmeans any of the follow ng:

(a) Intentional touching by the conplainant or
defendant, either directly or through clothing by the
use of any body part or object, of the conplainant's
or defendant's intimate parts if that intentional
touching is either for the purpose of sexually
degrading or sexually humliating the conplainant or
sexual |y arousing or gratifying the defendant.

(b) Intentional penile ejaculation of ejaculate
or intentional emssion of wurine or feces by the
def endant upon any part of the body <clothed or
uncl othed of the conplainant if that ejaculation or
emssion is either for the purpose of sexually
degrading or sexually humliating the conplainant or
for the purpose of sexually arousing or gratifying the
def endant .

Al l subsequent references to the Wsconsin Statutes are to
t he 2005-06 version, unless otherw se noted.

* None of these clains is directly inplicated in the instant
appeal because no one has argued that Steven's intentional
conduct is covered by the insurance policies in question.
However, the allegations regarding Steven's intentional conduct
are pertinent to our analysis of whether the intentional acts
exclusion in the policies applies to Deborah.

4



No. 2006AP818

17 The plaintiffs' conplaint also alleges that Deborah
negligently failed to prevent her husband from sexual |y abusing
J. G Specifically, the conplaint's seventh claim for relief

al | eges that Deborah was negligent in the foll ow ng ways:

33. That prior to all or sonme of Steven C
Wangard's sexual contacts with J.G . . . Deborah S.
Wangard knew or should have known that Steven C.
Wangard had intentional sexual contact and/or sexual
intercourse with other mnors; that she knew or should
have known that Steven C. Wangard had a propensity to
have i ntentional sexual cont act and/ or sexual
intercourse with mnors; that despite such know edge,
Deborah S. Wangard was negligent in that she, anong
other things, did not warn J.G and/or R G of such
knowl edge prior to all or some of Steven C. Wangard's
sexual contacts with J.G as alleged herei nabove; that
she did not take any action to prevent Steven C
Wangard from being alone with J.G prior to all or
sone of Steven C. Wangard's sexual contacts with J.G
as alleged hereinabove; that at all tinmes material
hereto, she negligently supervised J.G while J.G was
in her care; and was ot herw se negligent.

34. That the negligence of Deborah S. Wangard as
alleged, was a direct and proximate cause of J.G's
injuries and damages, as set forth hereinabove,
subj ecting Deborah S. Wangard to liability for
conpensatory and punitive damages in an anount to be
determ ned by the trier of fact.

18 The conplaint alleges that the Wngards' acts and
omssions harnmed J.G and R G, nanel y, t hat St even's
i ntentional sexual assaults of J.G and Deborah's negligence in
failing to prevent the assaults allegedly caused J.G "severe,
extrene, disabling and permanent enotional distress, pain,
suf fering, enbarrassnent, loss of self esteem di sgrace,
hum liation, loss of enjoynent of I|ife, psychological damages,

injuries,” and continuing expenses for nedical and psychol ogi cal

5
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treat ment. The conplaint also clains that Steven's intentional
tortious conduct and Deborah's negligence have caused R G to
suffer "the loss of J.G's society and conpanionship, past and
future pecuniary |osses, past and future nedical and/ or
psychol ogi cal expenses, severe enotional distress,” and other
injuries.

19 The residences where Steven sexually assaulted J.G
were insured by Geat Northern and Pacific during the rel evant
time period. Great Northern insured the 14400 Juneau Boul evard
resi dence. Pacific insured the 855 Circle Drive residence.
After the plaintiffs filed suit, Geat Northern and Pacific
initially assunmed the defense of Steven and Deborah pursuant to
the policies' liability coverage under a reservation of rights.
On May 26, 2005, Geat Northern and Pacific filed a notion to
bi furcate and stay the plaintiffs' case so that the court could
determ ne whether the policies covered the Wngards' potenti al
civil liability.

110 The relevant I|anguage of the Geat Northern and
Pacific honeowner's policies is identical. The coverage
provisions of the policies state: "W cover danmages a covered
person is legally obligated to pay for personal injury or
property damage which take place anytine during the policy
period and are caused by an occurrence, unless stated otherw se
or an exclusion applies.™ The policies state that an
"[o]ccurrence neans a loss or accident to which this insurance
applies occurring within the policy period." Al t hough the
policies nane Steven alone as the insured party in the "Coverage

6
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Summary," a "covered person” includes "you or a famly nenber."
The policies al so i ncl ude | anguage under t he headi ng
"Application of cover age" t hat r eads: "Coverage applies
separately to each covered person. However, this provision does
not increase the anpunt of coverage for any one occurrence."®

11 The liability provisions of the Wngards' policies

provi de coverage for certain enunerated damages and injuries,

while other harns caused by the insureds are excluded from

cover age. "Personal injury" is covered by the policies and
includes "bodily injury . . . shock, nental anguish, or nental
injury.” "Bodily injury" nmeans "physical bodily harm i ncluding

sickness or disease that results from it, and required care
| oss of services and resulting death.™
12 The policies exclude danages caused by the intentional

acts of insureds. The policies state:

I ntentional acts. W do not cover any damages
arising out of an act intended by any covered person
to cause personal injury or property damage, even if
the injury or damage is of a different degree or type
than actually intended or expected. An intentional
act is one whose consequences could have been foreseen
by a reasonabl e person. But we do cover such danages
if the act was intended to protect people or property
unl ess anot her excl usi on appli es.

13 On July 20, 2005, Great Northern and Pacific noved for
a declaratory ruling and to dismss the case against them on

grounds that the Wngards' honeowner's policies did not cover

®> Throughout their briefs the parties have referred to this
| anguage as a "separation"” or "severability" clause, and we wl|
do so as well.
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the losses alleged in the plaintiffs' conplaint. The circuit
court heard argunent on the notion on Decenber 5, 2005, and
issued a witten decision in favor of Great Northern and Pacific
on February 20, 2006.

14 The circuit court held that the Wangards' honeowner's
policies did not cover any of the clains alleged in the
plaintiffs' conplaint. Wth regard to the alleged negligence of
Deborah, the court concluded that the intentional acts excl usion
in the two policies barred coverage. The court found that "the
| anguage contained in the policy is not anbiguous nor is the
policy as a whole contextually anbiguous.” The court also found
that "the |anguage contained in the exclusion bars coverage
regardl ess of the existence of a separation clause." The court

cited Hagen v. Q@ilrud, 151 Ws. 2d 1, 6-7, 442 N.W2d 570 (C

App. 1989), for two propositions: (1) one who purchases a
homeowner's policy does not contenplate coverage for sexual
m sconduct of an insured; and (2) one wuld not anticipate
sharing such a risk with other policyhol ders. The court also

relied upon Jessica MF. to conclude that Deborah is not covered

because she would not contenplate coverage for sexual assaults
commtted by Steven, despite the fact that she is arguably an
"innocent spouse" and that the two policies include a provision
t hat separates coverage as to each insured.

115 On March 20, 2006, the circuit court issued an order
and judgnent dismssing all clains against Geat Northern and

Paci fic because the insurers owed no duty to defend or indemify
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the Wangards under their honeowner's policies. Debor ah
appealed, and J.G and R G cross-appeal ed.

16 The court of appeals summarily affirmed on August 8,
2007, holding that the Wangards' case is controlled by the court

of appeals' prior decisions in Jessica MF. and Taryn E.F. The

court of appeals held that there was "no neaningful way to
di stingui sh" these cases and that the intentional acts exclusion
in the Wangards' policies precludes coverage for the intentional
acts of "any covered person,"” i.e., any insured. Both Steven
and Deborah are insureds under the two policies, and it is
undi sputed that Steven's  sexual cont act wth J.G was
intentional. Thus, the court of appeals found that, despite the
exi stence of a "severability clause” in the policies, Deborah's
al | eged negligence is not covered.

17 Deborah petitioned this court for review, which we
granted on Novenber 5, 2007

[1. ANALYSI S

A Standard of Revi ew

118 In a declaratory judgnent action, the granting or
denying of relief is a matter within the discretion of the
circuit court and is upheld absent an erroneous exercise of

di scretion. See Jones v. Secura Ins. Co., 2002 W 11, 919, 249

Ws. 2d 623, 638 NW2d 575 (citation omtted). However, when
the appropriateness of granting or denying declaratory relief
depends on a question of law, our review is de novo. Id.;

@Qulmre v. St. Paul Fire & Marine Ins. Co., 2004 W App 18, 110,

269 Ws. 2d 501, 674 N.W2d 629 (citation omtted); Commerci al

9
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Union Mdwest Ins. Co. v. Vorbeck, 2004 W App 11, 97, 269

Ws. 2d 204, 674 N.W2d 665 (citation omtted).

19 To resolve this case we nust interpret the |anguage of
two insurance policies to determ ne whether they afford coverage
for alleged negligence. Whet her an insurance policy affords
coverage is a question of insurance contract interpretation,

which we review de novo. Am Famly Muit. Ins. Co. v. Am Grl,

Inc., 2004 W 2, 923, 268 Ws. 2d 16, 673 N.W2d 65 (citation
omtted); Danbeck v. Am Famly Mit. Ins. Co., 2001 W 91, 110,

245 Ws. 2d 186, 629 N.W2d 150 (citation omtted).
B. Di scussi on

20 This case involves a question of insurance coverage;
therefore, we begin with a recitation of general principles, the
pertinent |anguage of the policies in question, and the rel evant
allegations in the plaintiffs' conplaint.

21 "An insurance policy is a contract."” State Farm Mit.

Auto. Ins. Co. v. Gllette, 2002 W 31, 925, 251 Ws. 2d 561,

641 N . W2d 662. The sane rules of construction that govern
other <contracts are applied to the |anguage of insurance

pol i ci es. Fol kman v. Quame, 2003 W 116, 112, 264 Ws. 2d 617,

665 N. W2d 857 (citing Kreners-Uban Co. v. Am Enployers Ins.

Co., 119 Ws. 2d 722, 735, 351 N W2d 156 (1984)). W read
insurance policies "to further the insured's reasonable
expectations of coverage while neeting the intent of both

parties to the contract.” Tara N. v. Econony Fire & Cas. Ins.

Co., 197 Ws. 2d 77, 88, 540 NW2d 26 (Ct. App. 1995) (citation
omtted). A contract of insurance is not to be rewitten by the

10
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court to bind an insurer to a risk that the insurer did not

contenplate and for which it has not been paid. Smth v. Katz,

226 Ws. 2d 798, 807, 595 NWwW2d 345 (1999); Qualnman V.

Brucknoser, 163 Ws. 2d 361, 365, 471 N W2d 282 (C. App.
1991) .

22 Coverage provided in a liability insurance policy is
typically stated in terns of the insurer's duty to defend and/or
indemmify the insured for losses or injury caused by the

i nsur ed. See Goss v. Lloyds of London Ins. Co., 121 Ws. 2d

78, 84, 358 N.W2d 266 (1984); Elliott v. Donahue, 169 Ws. 2d

310, 320, 485 N.W2d 403 (1992). "[A]ln insurer's duty to defend
its insured is triggered by conparing the allegations of the

conplaint to the terns of the insurance policy." Everson v.

Lorenz, 2005 W 51, 9111, 280 Ws. 2d 1, 695 N.W2d 298 (citation
omtted). When conparing the allegations in the conplaint to
the provisions in the insurance policy, "[t]he words of an
i nsurance policy are given their common and ordinary neaning."

Danbeck, 245 Ws. 2d 186, 910 (citing Henderson v. State Farm

Mut. Auto. Ins. Co., 59 Ws. 2d 451, 457-59, 208 N WwW2d 423

(1973)). When an insurance policy provides coverage for even
one claimmade in a lawsuit, the insurer is obligated to defend

the entire suit. Fireman's Fund Ins. Co. of Ws. v. Bradley

Corp., 2003 W 33, 121, 261 Ws. 2d 4, 660 N.W2d 666; Doyle v.
Engel ke, 219 Ws. 2d 277, 285 n.4, 580 NW2d 245 (1998)
(citations omtted). "The duty to defend focuses on the nature

of the claim and has nothing to do wth the nerits of the

11
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claim" Smth, 226 Ws. 2d at 806 (citing Gieb v. Ctizens

Cas. Co., 33 Ws. 2d 552, 557-58, 148 N.W2d 103 (1967)).
123 "The duty to defend is necessarily broader than the
duty to indemify because the duty to defend is triggered by

arguabl e, as opposed to actual, coverage." Fireman's Fund, 261

Ws. 2d 4, 1{20. Once the court resolves the question of
indemity in the insurer's favor, however, coverage is no |onger
open to debate. "An insurer need not defend a suit in which it

has no economc interest.” Baumann v. Elliott, 2005 W App 186,

10, 286 Ws. 2d 667, 704 N.wW2d 361 (citing Sch. D st. of

Shorewood v. Wausau Ins. Cos., 170 Ws. 2d 347, 364, 488 N W2d
82 (1992)).

24 The coverage issue in this case turns on a dispute
over the applicability of an intentional acts exclusion in each
policy, and, wultimately, its interaction with a severability
cl ause. "Exclusions are narrowy or strictly construed agai nst
the insurer if their effect is uncertain." Am Grl, 268 Ws.

2d 16, Y24 (citing Cardinal v. Leader Nat'l Ins. Co., 166 Ws.

2d 375, 382, 480 Nw2d 1 (1992)). "However, an insurance
contract nust also be interpreted to nean what a reasonable
person in the position of the insured would have understood the
words of the contract to nmean."” Tara N., 197 Ws. 2d at 90-91

(citing Sch. Dist. of Shorewood, 170 Ws. 2d at 367).

125 We turn to the pertinent [|anguage of the Wngards'
homeowner' s poli ci es. First, the policies provide coverage for
certain enunerated harns caused by an insured, nanely, "damages
a covered person is legally obligated to pay for personal injury

12
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or property damage which take place anytinme during the policy

period and are caused by an occurrence, unless stated otherw se

or an exclusion applies.” "Personal injury" is covered by the
policies and includes "bodily injury . . . shock, ment al
angui sh, or nental injury.” "Bodily injury" means "physical

bodily harm including sickness or disease that results fromit,
and required care, |loss of services and resulting death."

126 Presunmably, the injuries covered by the policies would
enconpass the injuries alleged in the conplaint. This point is
not disputed; therefore, we will assune there would be initial
coverage for at |east sone of the damages all eged.

127 Second, the policies nane Steven Wingard as the
insured party, but the policies define a "covered person" to
include "you or a famly nenber"; thus, Deborah, Steven's wfe
during the two policy periods, was also a covered insured.® The
policies also include | anguage under the heading "Application of
coverage" that reads: "Coverage applies separately to each
covered person.”

128 Finally, the policies exclude damages arising out of
the intentional acts of any insured person from coverage.

Specifically, the policies state:

® "You" is also a defined termin the policies. It means
"the person naned in the Coverage Summary, and a spouse who
lives with that person.” Steven is the "You" referred to in the

Coverage Summary under the heading "Nane and address of
| nsured,"” and Deborah lived with him and was his spouse during
the relevant tinme period. Deborah would therefore be covered
under the policies as an insured by the word "You."

13
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I ntentional acts. W do not cover any damages
arising out of an act intended by any covered person
to cause personal injury or property damage, even if
the injury or damage is of a different degree or type
than actually intended or expected. An intentional
act is one whose consequences could have been foreseen
by a reasonabl e person. But we do cover such danages
if the act was intended to protect people or property
unl ess anot her exclusion applies. (Enphasis added.)

129 Having exam ned the policies, we turn to the relevant
allegations in the plaintiffs' conplaint. The allegations in
the complaint stem from the intentional sexual assaul ts
commtted by Steven Wangard. The conplaint alleges that between
2000 and 2003 Steven had sexual contact wth J. G at tw
resi dences owned by the Wangards that were insured by Geat
Northern and Pacific honeowner's policies. On Cctober 7, 2004,
Steven pled guilty to second-degree sexual assault of a child
for having sexual contact with J.G There is no dispute that
Steven's wongful conduct was intentional, that the consequences
of his actions were foreseeable (at least to him, and that
Steven's sexual contact wth J.G has been established as a
matter of law by Steven's guilty plea.” Furthernmore, there is no
di spute that Steven's intentional acts, which allegedly caused
harm to J.G and R G, are excluded from coverage under the

policies by the intentional acts excl usion.

"See NON. v. Moraine Miut. Ins. Co., 153 Ws. 2d 84, 91-93,
450 N.W2d 445 (1990) (holding that an appellate court nay, but
is not required to, conclude as a matter of law that intent for
purposes of civil liability is satisfied by a guilty plea to a
crinme involving an elenment of intentional conduct).

14
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130 Moving to Deborah, the conplaint alleges that Deborah
was negligent in failing to prevent Steven's intentional sexual
contact with J.G Specifically, the conplaint alleges that
Deborah was negligent because she knew or should have known
that: (1) Steven had intentional sexual contact and/or sexual
intercourse with other mnors; and (2) Steven had a propensity
to have intentional sexual contact and/or sexual intercourse
with mnors. Deborah's alleged negligent acts and om ssions are
that she: (1) did not warn J.G and/or R G of her know edge of
Steven's past sexual contacts wth mnors prior to Steven's
sexual contacts with J.G; (2) did not take any action to
prevent Steven from being alone with J.G prior to his sexual
contacts with J.G; and (3) negligently supervised J.G while
J.G was in her care.

131 Keeping the policy |language and allegations in the
conplaint in mnd, we exam ne the disputed issue of coverage for
Deborah' s al | eged negli gence.

32 The circuit court and the court of appeals held that
the intentional acts exclusion in the Wngards' policies
controls and excludes Deborah from coverage because J.G and
R G's damages arose out of the intentional acts of "any covered
person,"” nanely Steven. The court of appeals relied primrily
on the express |anguage of the policies and its prior decisions

in Jessica MF. and Taryn E.F. There is no dispute that if the

express |anguage of the intentional acts exclusion applies to

Deborah, either directly because of her own negligence or

15
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indirectly because of Steven's intentional conduct, Deborah's
negl i gence i s not cover ed.

133 Deborah makes several argunents that the intentiona
acts exclusion is inapplicable to her. Deborah asserts that
applying the intentional acts exclusion to bar coverage for her
all eged negligence violates her reasonable expectations of
cover age. She contends that the severability clause in each
policy cannot be reconciled with the intentional acts exclusion
and that this inconsistency nust be resolved in favor of

cover age. She also argues that Jessica MF. and Taryn E.F.

i nproperly construed or disregarded the severability clauses at

issue in those cases and are inconsistent with Doyle v. Engel ke,

Qulmre v. St. Paul Fire & Marine Insurance Co., 2004 W App 18,

269 Ws. 2d 501, 674 N W2d 629, and Northwestern National

I nsurance Co. v. Nenetz, 135 Ws. 2d 245, 400 N w2d 33 (C.

App. 1986). Relying on Fol kman v. Quamme,® Deborah asserts that

8 I'n Fol kman v. Quamme, this court reviewed a case invol ving
the alleged anbiguity of a "split liability limts" endorsenent
to an autonobile insurance policy. Fol kman v. Quamme, 2003 W
116, 11, 264 Ws. 2d 617, 665 N.W2d 857. W concluded that the
policy in question, read as a whole, did not present contextua
anbiguity with regard to liability limts. |1d., {58

The Fol kman court set forth general principles to evaluate
whether a clause in an insurance contract is contextually
anbi guous when construed in relation to other parts of the

contract. This court noted that "[i]nsurance policy |anguage is
anbiguous 'if it is susceptible to nore than one reasonable
interpretation."” 1d., 913 (quoting Danbeck v. Am Famly Mit.

Ins. Co., 2001 W 91, 910, 245 Ws. 2d 186, 629 N W2d 150).
"If there is an anbiguous clause in an insurance policy, we wll
construe that clause in favor of the insured.” 1d. (citation
omtted).

16
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the interaction of the intentional acts exclusion and
severability clause creates contextual anbiguity that nust be
resolved in favor of coverage. Finally, Deborah takes the

position that Jessica MF. was wongly decided and that intent

to injure cannot be inferred as a matter of law from all egati ons
that an insured "should have known" of a spouse's abusive
propensities.

134 To address these argunents, we begin with the two

decisions relied upon by the court of appeals, Jessica MF. and

Taryn E. F.

135 In Jessica MF. four grandchildren and their parents

sought a declaration of coverage under their grandparents’
homeowner's policies for their grandfather's alleged sexual

assaults of the grandchildren. Jessica MF., 209 Ws. 2d at 44-

45. The question of coverage turned on whether the intentiona

A clear and unanbi guous provision nay be found anbi guous in
the context of the entire policy. 1d., 719 (citations onmtted).
Courts are not required to nechanically apply a clear provision
regardless of "the anbiguity created by the organization,
| abel i ng, expl anation, inconsistency, omssion, and text of the
other provisions in the policy." Id. "Courts will interpret
the words of an insurance contract against the insured when the
interpretation confornms to what a reasonable person in the
position of the insured would have understood the words to
mean." 1d., 120 (citation omtted). However, "courts wll not
surrender the authority to construe insurance contracts in favor
of the insured when a policy is so 'anbiguous or obscure,' or
deceptive that it befuddl es the understanding and expectations
of a reasonable insured.” Id. (citation omtted).
"[Clontextual anbiguity in an insurance policy nust be genuine
and apparent on the face of the policy, if it is to upset the
intentions of an insurer enbodied in otherw se clear |anguage."”
Id., 29.
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acts exclusion in the policies applied to preclude coverage for
the alleged negligence of the grandnother when she failed to
protect her grandchildren from the assaults. Id. at 45. The
conplaint alleged that the grandnother "knew or, in the exercise
of reasonable care, should have known that [the grandfather] was
engaging in sexual contact and engaging in sexually explicit
conduct with [the grandchildren].™ Id. at 46. Each of the
policies in question included an intentional acts exclusion and
also specified that coverage "applies separately to each
insured." 1d. at 47 n.7.

136 The court of appeals affirned the circuit court's

holding that the grandnother's negligence was excluded from

coverage under the policies. Id. at 45, 60. First, the court
of appeals traced a |I|ine of <cases regarding honeowner's
i nsurance coverage for sexual abuse. 1d. at 50-53.

137 The court of appeals reviewed its decision in KA G

v. Stanford, 148 Ws. 2d 158, 434 N.W2d 790 (C. App. 1988),

which established that acts of sexual nolestation against a
mnor are so certain to result in injury that intent to injure
can be inferred for purposes of the application of an
intentional acts exclusion. Ild. at 165. The K A G court
observed that "no reasonable person would expect a honmeowner's
i nsurance policy to provide coverage for damages resulting from
his sexual msconduct, especially when the |anguage in the
intentional act exclusion would alert a reasonable person that
injury inflicted intentionally is not subject to coverage." |Id.
at 165-66.
18
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138 Building on K AG, the Jessica MF. court noted that

the court of appeals decision in Hagen, a case involving the
guestion whether a honeowner's insurance policy provided coverage
for sexual assault commtted by the honeowner's son, indicated
"that a person purchasing honmeowner's insurance would not expect
that he or she was insuring his or her children against

liability for their sexual assaults.™ Jessica MF., 209

Ws. 2d at 51 (quoting Hagen, 151 Ws. 2d at 7). The Hagen
court observed that the reasonable expectations of both insurer
and insured indicated that both "would cringe at the very
suggestion that they were buying and selling sexual assault
i nsurance. " Hagen, 151 Ws. 2d at 6-7 (citation omtted).
Furthernore, one who purchases honmeowner's insurance would not
want to share that type of risk wth other honmeowner's
policyholders. 1d. (citations omtted).

139 The Jessi ca M F. court concl uded t hat t hese

considerations apply with "at |east equal force to a policy-
hol der's expectations with respect to sexual assaults commtted

by his or her spouse."” Jessica MF., 209 Ws. 2d at 57

740 The Jessi ca M F. court t hen addr essed t he

"severability of interest” clause in the policies and
distinguished its earlier Nenmetz decision, which held that,
despite an intentional acts exclusion, a severability clause in
a honeowner's liability policy preserved coverage for a wfe
when her husband commtted arson of their tavern and a
nei ghbor's adj oi ning property. Id. at 58 (discussing Nenetz).
The court noted that "Nenetz considered whether an apparently
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i nnocent spouse retains separate coverage," and concluded that

the grandnother in Jessica MF. was not "innocent" because,

based on the allegations in the conplaint, she "knew or should
have known of her husband's sexual abuse of their four
grandchildren 'for several years.'" Id. at 58-59. Summari zi ng

its holding, the Jessica MF. court stated: "[We conclude that

despite severability clauses and regardl ess of sexual m sconduct
exclusions, the intentional-acts exclusions precluded honeowner
i nsurance coverage for the grandnother who allegedly knew or
shoul d have known of her husband's all eged sexual abuse of their
grandchildren." 1d. at 60.°

141 In Taryn E.F., parents of a child that had been

sexually nolested by her 12-year-old babysitter sought a
decl aration that her babysitter's parents were covered by their
homeowner's policy for potential Iliability stemmng from the

nol est ati on. Taryn E.F., 178 Ws. 2d at 721-22. The

unanbi guous | anguage of the policy provided liability coverage
for the young babysitter and both of his parents. Id. at 723

However, the policy excluded <coverage for "any outrageous

® W offer no analysis regarding the validity of the court
of appeals' holding that the intentional acts exclusion in
Jessica MF. applied when the grandnother in that case "knew or
shoul d have known of her husband's all eged sexual abuse of their
grandchil dren. ™ Jessica MF. v. Liberty Mitual Fire Insurance
Co., 209 Ws. 2d 42, 60, 561 Nw2d 787 (Ct. App. 1997).

As noted below, we do not rely on this specific holding to
resolve the case at hand. Nor do we offer any comrent on
whet her we believe Deborah Wangard was an "innocent" spouse, in
the words of the Jessica MF. court. See id. at 58-59. These
i ssues are not relevant to our determ nation today.
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conduct on the part of any ‘'insured" consisting of any
intentional, wanton, nalicious acts."” | d. The policy also
excluded coverage for "sexual nolestation,” and contained a

severability clause that stated: "Each person |isted above is a
separate insured under this policy, but this does not increase
our limt of liability under this policy." Id. at 723-24.
There was no question that the policy excluded coverage for the

young babysitter. 1d. at 723. Taryn E.F. therefore turned upon

the applicability of the severability clause. 1d. at 724-25.

42 Like the Jessica MF. court, the Taryn E.F. court

addressed the severability clause in light of its earlier Nenetz

decision, and it distinguished Nenetz. ld. at 724-26. First,

the Taryn E.F. court noted that the intentional acts exclusion

"unanbi guously denies coverage for all liability incurred by
each and any insured as a result of certain conduct by any of
the persons insured by the policy." Id. at 724. This is so
because of the policy's use of the word "any," as opposed to
“an" or "the," before the word "insured." |d. at 724-25. In
Nenetz, the intentional acts exclusion used the phrases "an
insured" and "the insured" to denote the parties excluded;
therefore, "the insurers [in Nenetz] failed to adequately draft
the policy to exclude coverage for both insureds based on the
excl udabl e acts of one insured." 1d. at 724 (citing Nenetz, 135

Ws. 2d at 253-54 n.2, 256). The court held that the "any"

| anguage in Taryn E. F. was unanbiguous, even when read in
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context with the severability clause in the policy. | d. at
725. 10

143 Second, the Taryn E. F. court rejected the argunent

that there is no logical or grammatical difference between "an"

and "any." 1d. The court noted that dictionary definitions of

10 ne insurance treatise cites Taryn E.F. v. Joshua MC.,
178 Ws. 2d 719, 505 N.wW2d 418 (C. App. 1993), wth approval
and notes the inportant distinction between "the insured" and
"any insured.” The treatise states:

Finally, it has been held that an "any insured"

exclusion wll be treated Ilike a "the insured"
exclusion if the policy contains a severability
cl ause; that 1is, a provision stating that the
"insurance applies separately to each insured.” Such
a holding is not justifiable. A severability clause
provi des t hat each i nsured Wil | be treated
i ndependently under the policy. The fact remains,

however, that as applied even independently to each
insured, an "any insured" exclusion unanbiguously
el i m nates coverage for each and every insured.

2 Allan D. Wndt, Insurance Cains and D sputes 8 11.8, at 11-
160—311- 163 (5th ed. 2007) (enphasis added) (footnotes omtted).
See also BP Anerica, Inc. v. State Auto Prop. & Cas. Ins. Co.,
148 P.3d 832, 840-41 (Ckla. 2005) as corrected on denial of
rehearing Cct. 30, 2006 (concluding that to hold that a
severability clause affords coverage in contravention of an "any

i nsured"” exclusion "ignores the purpose of the severability
cl ause—to afford each insured a full neasure of coverage up to
the policy limts, rather than to negate bargained-for and
pl ai nl y-worded exclusions” and that "[t]he separation of

insureds clause has no effect on the clear I|anguage of the
excl usi onary cl ause. Sinply, a claim nade against any insured
is excluded. The purpose of severability is not to negate
plainly worded exclusions.”"); Nw. GF. Miut. Ins. Co. v. Norgard,
518 NNW2d 179, 183 (N.D. 1994) ("[t]he purpose of severability

clauses is to spread protection, to the limts of coverage,
anong all of the . . . insureds. The purpose is not to negate
bar gai ned-for exclusions which are plainly worded.") (quoting
Nat'l Ins. Underwiters v. Lexington Flying Cub, Inc., 603

S.W2d 490, 492 (Ky. App. 1980)).
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t hese words distinguish them based on the fact that "an" refers
to one object and "any" refers to one or nore objects of a

certain type. ld. at 725-26 (citing Webster's Third New Int'

Dictionary 1, 75, 97 (1976)). The court also cited persuasive
case law from Col orado for the proposition that use of the word
"any," as opposed to "an," in an exclusion "unanbiguously
expresses a contractual intent to create joint obligations and
to prohibit recovery by an innocent co-insured.” Id. at 726
(quoting Chacon v. Am Famly Mit. Ins. Co., 788 P.2d 748, 751
(Col 0. 1990)).*

1 I'n Chacon, the Colorado Suprenme Court held that the
phrase "any insured” in an intentional acts exclusion "clearly
and unanbi guously expresses an intention to deny coverage to all
i nsureds when damage is intended or expected as a result of the
actions of any insured.” Chacon v. Am Famly Mit. Ins. Co.
788 P.2d 748, 752 (Colo. 1990).

Chacon involved a question of coverage for the parents of a
10-year-ol d boy who vandalized a school. Id. at 749. The court
construed the parents' honmeowner's policy, which contained an
intentional acts exclusion barring coverage for property damage

caused by the intentional acts of "any insured" and a
severability clause that provided that "this insurance applies
separately to each insured.” ld. at 750. The Col orado court

noted that the mpjority of courts that have considered the issue
of coverage in simlar policies have held that "unlike the

phrase 'the insured," the phrase 'any insured unanbi guously
expresses a contractual intent to create joint obligations and
to prohibit recovery by an innocent co-insured.” Id. at 751
(citation and internal quotation marks omtted). In concl udi ng

that there was no coverage, the Colorado Suprene Court noted
that "[t]he inclusion of a severability clause wthin the
contract is not inconsistent with the creation of a blanket
exclusion for intentional acts. |Instead, the inquiry is whether
the contract indicates that the parties intended such a result.”
Id. at 752 n.6.
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144 The Taryn E.F. court concluded that "the term 'any

i nsured' unanbi guously precludes coverage to all persons covered
by the policy if any one of them engages in excludable conduct."”
ld. at 727.

45 The logic of the lower courts' application of Jessica

MF. and Taryn E.F. to Deborah's case is evident. W agree with

the analysis in Taryn E.F. and conclude that G eat Northern and

Pacific's use of the phrase "any covered person” in the
policies' intentional acts exclusions, |ike the phrase "any
insured" in the Taryn E.F. policy, unanbiguously precludes

coverage for all insureds. Taryn E.F., 178 Ws. 2d at 727.

46 The express |anguage of the two honeowner's policies
in question broadly excludes from coverage "any danages ari sing

out of an act intended by any covered person to cause personal

injury or property damage." (Enphasi s added.) W t hout
considering whether Deborah's negligent conduct was itself

"intentional ," as Jessica MF. mght inply, it is clear that

J.G's and R G's alleged damges arose out of Steven's
i ntentional wongful conduct. For this reason, the exclusion
plainly bars coverage as to Steven and to Deborah if, as is
undi sputed, J.G and R G's personal injury damages arose out of
Steven's intentional sexual contact with J.G

147 We also agree with the reasoning of the Taryn E.F.

court that the existence of a severability clause does not
change this analysis. Id. at 725. "[Qur objective is to
further the insured' s reasonable expectations of coverage while
meeting the intent of both parties to the contract."” Ever son,
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280 Ws. 2d 1, 914 (quoting Benjamn v. Dohm 189 Ws. 2d 352,

359, 525 N.w2d 371 (C. App. 1994)). It is inescapable that
the policies, even when applied separately to Steven and Deborah
as if they were distinct contracts, would include Steven
Wangard, either explicitly by nane or inplicitly by status in
their Coverage Sunmmary. Steven would continue to fall under
"any insured" for purposes of the intentional acts exclusion in
Deborah's "separate" policies. It is not reasonable to suggest
that "separate" policies owned by Deborah that explicitly nanme

Steven as an insured in their Coverage Summary under the heading

"Nane and address of Insured,” would not regard Steven as an
insured subject to the intentional acts exclusion. ( Enphasi s
added.) Furthernore, the policies state that the "You" that
constitutes a "covered person” under the policies "neans the
person named in the Coverage Summary." The severability cl ause
cannot reasonably be interpreted to elimnate express |anguage
in the policies referencing Steven by nane in the Coverage

Summary. 2

2w need not speculate about the purpose of the
severability clause in these policies. However, G eat Northern
and Pacific's brief indicates that there are several exclusions
in the policies where "a covered person,” as opposed to "any
covered person," is the I|anguage used. Arguably, "a covered
person” mght apply differently in sone contexts than "any
covered person.”
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148 Under this construction we therefore reject Deborah's
contention that the policies are contextually anbiguous under

the standards set forth in Fol kman v. Quame, 264 Ws. 2d 617

1916- 35. Use of "any covered person"” in the exclusion, coupled
with the fact that Steven is a naned insured even if coverage is
applied separately to Deborah, leads us to conclude that a
reasonable interpretation of the Wangards' policies excludes
coverage for both Steven and Deborah on these facts.

49 Because of the unanbi guous |anguage in the policies,
we also reject Deborah's argunments that the court of appeals’
decision in this case is inconsistent with the construction of

the policies in Nenetz, Doyle, and GQulmre.

50 As indicated by the Taryn E F. court, Nenetz is

di stingui shable from cases like the instant case because the
exclusion in Nenetz referred to "an insured" and "the insured"
in the intentional acts exclusion instead of "any" insured or

covered person. Taryn E.F., 178 Ws. 2d at 724; see Nenetz, 135

Ws. 2d at 254. Here, the intent to exclude damages arising
fromthe intentional acts of "any covered person" from coverage

I S unanbi guous. Furthernore, the policies here were phrased in

In any event, use of "any insured"” in the policies does not

strip the severability clause of all neaning. See 2 Alan D
Wndt, Insurance Cains and Disputes 8§ 11.8, at 11-164 (5th ed.
2007) (rejecting t he position of courts t hat have
"held . . . that a severability clause renders an 'any insured

exclusion neaningless . . . on the basis that, otherw se, the
severability clause would itself be neaningless" and noting that
"[a] severability clause would still have meaning in a variety

of contexts.") (footnote omtted).
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a way that Steven remained a named insured regardl ess of whether
the policies were treated as applying separately to Deborah.

151 Doyle is also inapposite. In Doyle, this court
reviewed a duty to defend case involving a claim of negligent
supervi sion against an enployer. Doyle, 219 Ws. 2d at 281.
The enployer's insurer, St. Paul Fire & Marine Insurance Conpany
(St. Paul), sought a declaration that the conprehensive genera
l[itability policy it issued to the enployer did not cover the
enpl oyer's negligent supervi sion of its enpl oyees, whi ch
allegedly resulted in harmto the plaintiff. Id. at 286. I n
construing an intentional acts exclusion that indicated that St.
Paul would not "cover bodily injury . . . that's . . . intended
by the protected person,” this <court held the exclusion
i nappl i cabl e because the negligent supervision claim alleged no
acts by the enployer intended to cause bodily harm 1d. at 291.
The court noted that its interpretation was strengthened by the
severability clause in the policy, which read: "Separation of
protected persons. We'll apply this agreenent: to each
protected person naned . . . as if that protected person was the
only one naned there; and separately to each other protected
person.” 1d. at 291 n.7.

152 In the Wangards' case, the severability clause reads:
"Coverage applies separately to each covered person.™ Unli ke
Doyle, there is no express or inplied intent in the |anguage of
the Wangards' policies that the contracts apply to Deborah and

Steven individually "as if [he or she] was the only one naned.”

I d. (enphasis added). Such a construction would be unreasonabl e
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on the instant facts because: (1) the express |anguage of the
intentional acts exclusion here refers to "any covered person,”
(enmphasi s added); and (2) the Coverage Summary nanmes Steven as a
covered insured, regardless of the fact that coverage applies
separately to Deborah.

153 @ilmre IS simlarly di sti ngui shabl e from the
Wangar ds' case. In GQulmre, plaintiff Mary Qulmre (Qulmre)
was injured when a co-worker, Floyd Klister (Klister), struck
her with a vehicle while both were acting in the course of their
enpl oynent for Fox Valley Auto Auction (Fox Valley). Qulmre,
269 Ws. 2d 501, f13. @Qlmre sued Klister, Klister's insurer,
and Fox Valley's insurer, St. Paul Fire & Marine |Insurance
Conpany (St. Paul). Id. The commercial autonobile liability
policy issued by St. Paul contained a fellow enpl oyee exclusion
that stated that St. Paul would not "cover bodily injury to a
fellow enpl oyee of any protected person arising out of and in
the course of the fellow enployee's enploynment by you." Id.,
129 (enphasi s added). "You" referred to three nanmed insureds,
Fox Valley, Fox Valley Wholesale Conpany, and Gerald Sheriff,
owner of the businesses, and "any permtted wuser,” which
included Klister. Id., 922 The policy also included
severability clause provisions simlar to those in Doyle, which
is not surprising as St. Paul issued the policies in both cases.
Id., 724; Doyle, 219 Ws. 2d at 291 n.7. However, unlike Doyle,
the severability clause provisions in Quimre indicated that the

policy applied to naned insureds as if they were the "only one
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nanmed,” and to "other protected person[s]" ‘“"separately."
Qulnmre, 269 Ws. 2d 501, 124.

154 Gulmre successfully argued that the fellow enpl oyee
exclusion was inapplicable because the severability clause
created separate policies as to each insured, thereby renoving
Klister fromthe "by you" in the exclusion. Id., 929. If the
"by you" were elimnated, the court of appeals stated, the
exclusion would have applied because Gulmre, as a "fellow
enpl oyee" of Klister, a "protected person,” was injured by
Klister in the course of Klister's enploynent. Id., 129 n.8.
The court indicated that under such circunstances the exclusion
woul d have applied "regardl ess of the separation clause.” I|d.

155 The @lmre court focused its decision on the fact
that the words "by you" in the fellow enployee exclusion nmade
the exclusion inapplicable to Klister. Id., 129. In the
Wangards' policies, there is no simlar qualifying |anguage that
limts the intentional acts exclusions' applicability. Thus,
the Wangards' case is simlar to the circunstance indicated by
the GQuimre footnote, and coverage is barred "regardl ess of the
separation clause.” 1d., 129 n.8.

156 Deborah also asserts that the <court of appeals’
interpretation of the intentional acts exclusion in the
Wangards' policies violates her reasonable expectations of
coverage for her negligence in failing to prevent Steven from
havi ng sexual contact with J.G We disagree for two reasons.
As noted above, the policies in question unanbiguously state
that personal injury damages "arising out of" the intentional
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acts of "any covered person” are excluded from coverage.
Deborah cannot reasonably argue that this policy |anguage shoul d
be construed to cover the damages arising out of the intentional
sexual contact wth J.G by her husband Steven, a covered
person.

157 In addition, as the court of appeals recognized in

Jessica MF., an insured cannot reasonably expect coverage for

harnms resulting from sexual assaults commtted by one's spouse.

Jessica MF., 209 Ws. 2d at 57; see also K A G, 148 Ws. 2d at

165-66; Hagen, 151 Ws. 2d at 6-7. As the court of appeals
noted in Hagen, "[t]he average person purchasing homeowner's
i nsurance would cringe at the very suggestion that [the person]
was paying for such coverage. And certainly [the person] would
not want to share that type of risk wth other honmeowner's

policyholders.” 1d. at 6-7 (quoting Rodriguez v. WIlianms, 713

P.2d 135, 137-38 (Wash. Ct. App. 1986); Altena v. United Fire &

Cas. Co., 422 N.W2d 485, 490 (lowa 1988) (quoting Rodriquez)).

158 We need not reach Deborah's argunent that Jessica MF.

was wrongly decided. Deborah argues that because the Jessica
MF. court conflated the alleged negligence of an "innocent"
insured with intentional conduct, the court wongly applied the

intentional acts exclusion in question. See Jessica MF., 209

Ws. 2d at 54 (indicating that the grandnother in that case
allegedly "knew' of her husband's sexual abuse of the
grandchi | dren; t heref ore, she "expected or intended" the

resultant harm. Al though the decision in Jessica MF. is

arguably specific to a sexual assault fact situation, we do not
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rely wupon Jessica MF. for a proposition that Deborah's

all egedly negligent conduct amunted to intentional conduct,
directly inplicating the application of the intentional acts
exclusion in the policies to Deborabh. W sinply do not reach

Deborah's alternative argunment regarding Jessica MF.

159 In sum Jessica MF. and Taryn E.F. inform the outcone

in this case. The intentional acts exclusion in the Wngards'
homeowner's policies excludes coverage for damages "arising out
of an act intended by any covered person to cause personal
injury.” Steven is a "covered person” under the Wngards
policies, and J.G's and RG's injuries allegedly arose out of
his intentional acts. Deborah has no reasonabl e expectation of
coverage for damages arising out of Steven's intentional sexua
contact wwth J.G; therefore, the intentional acts exclusion in
t he Wangards' honeowner's policies applies and excludes coverage
for the all eged negligence of Deborah.
I 11. CONCLUSI ON
160 We conclude that the result in this case is infornmed

by the court of appeals' decisions in Jessica MF. and Taryn

E. F. The intentional acts exclusions in the Wngards'
homeowner's policies Dbar coverage for Deborah's all eged
negligence in failing to prevent Steven's intentional sexua
contact wth J.G because the plaintiffs' damages—n the
| anguage of the Wangards' honmeowner's policies—=[arose] out of
an act intended by any covered person to cause personal injury."”
Furthernore, no insured would reasonably expect liability
coverage for damamges arising out of an act of sexual assault
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prem sed upon intentional sexual contact. Accordingly, we
affirmthe court of appeals.
By the Court.—Fhe decision of the court of appeals is

af firned.
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161 ANN WALSH BRADLEY, J. (di ssenting). The mgjority
holds here that "no insured would reasonably expect liability
coverage for dammges arising out of an act of sexual assault
prem sed upon intentional sexual contact."” Mijority op., Y4. The
cases that the majority cites as informng this holding are al so

cases involving intentional acts of sexual assault. 1d.; see

Jessica MF. v. Liberty Mut. Fire Ins. Co., 209 Ws. 2d 42, 561

N.w2d 787 (C. App. 1997); Taryn E.F. v. Joshua MC., 178

Ws. 2d 719, 505 N.W2d 418 (C. App. 1993).
162 1 wite separately to enphasize that the mjority
holding today is limted to cases involving the intentional act

of sexual assault. As the court of appeals in Jessica MF.

expl ai ned, cases involving sexual assault differ from cases
involving harns from other sorts of intentional acts. 209

Ws. 2d at 58.' The mmjority follows Jessica MF. in precluding

separate coverage only in cases involving intentional sexua
assaul t.
163 | also wite separately because of a problem in the

majority's interpretation of the severability clause and the

! The court of appeals distinguished Jessica MF. from an
earlier deci si on i nvol vi ng arson, Nor t hwest ern Nat i onal
I nsurance Co. v. Nenetz, 135 Ws. 2d 245, 400 N w2d 33 (C.
App. 1986). The court stated that because Nenetz dealt wth
arson it "did not encounter the special considerations that
arise in the context of child sexual abuse, particularly wthin
a famly." Jessica MF. v. Liberty Muit. Fire Ins. Co., 209
Ws. 2d 42, 58, 561 N.W2d 787 (Ct. App. 1997).
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relation of that clause to the intentional acts exclusion.? The
majority's interpretation of the severability clause contradicts
its express |anguage and our precedent, which require that

coverage apply "separately to each insured.” (Enphasis added.)

As a result of its erroneous interpretation, the majority
concludes that the intentional acts exclusion trunps the
severability cl ause.

64 | conclude instead that the express |anguage of the
severability clause applying the policies separately to each
insured directly contradicts the intentional acts exclusion.
This contradiction renders the Wngards' policy contextually
anbi guous. Because we construe anbi guous insurance contracts in
favor of the insured, Deborah is entitled to coverage.
Accordingly, | respectfully dissent.

65 This case centers on two provisions in the Wngards'

i nsurance policies. One is the intentional acts exclusion:

W do not cover any damages arising out of an act
intended by any covered person to cause personal
injury . . . even if the injury or damges is of a
different degree or type than actually intended or
expected. An intentional act is one whose consequences
could have been f oreseen by a reasonabl e
person .

166 The majority's analysis focuses on the phrase "any
covered person." Because Steven Wangard is a covered person, the

intentional acts exclusion applies to his intentional acts.

2 As the majority notes, there are two different insurance
policies involved. The |anguage of the relevant portions of the
policies is identical. In order to sinplify, | refer to the
severability clauses and the intentional acts exclusions in the
si ngul ar.
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Majority op., 132. Looking at the |anguage of the exclusion in
i sol ation, coverage would not extend to danmamges arising out of
Steven's actions here.

67 The other provision at issue is the severability
clause. It requires that coverage be applied "separately" to

each i nsured:

Coverage applies separately to each covered person.
However this provision does not increase the anmount of
coverage for any one occurrence.

168 The mmpjority determ nes that because Steven Wangard is
a nanmed insured on each of the Wangards' policies Deborah cannot
recei ve coverage, despite the prom se of the severability clause
that "[c]overage applies separately to each covered person.”
Maj ority op. , 152. It mai nt ai ns t hat this case is
di stingui shable from a nore recent decision, Qulnire,* where the
court of appeals determned that a severability clause required
coverage despite the presence of an exclusion in the policy.
Majority op., T153-54.

I

169 The majority msinterprets the severability clause. To
begin, the |anguage of the severability clause is clear on its
face: "Coverage applies separately to each covered person.”
Deborah is a covered person, and coverage mnust apply to her
separately from each other covered person, including Steven.

Applying coverage to Deborah separately from Steven would

@lmre v. St. Paul Fire & Marine Ins. Co., 2004 W App
18, 269 Ws. 2d 501, 674 N. W 2d 629.

3
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require that Steven's actions not bear upon Deborah's coverage
O herwi se, coverage is |inked, not separate.

170 The mpjority seeks to circumvent the express |anguage
of the severability clause by arguing that even if the Wngards'

policies were applied separately, as if they were distinct
contracts, [t hey] would include Steven Wangard, ei t her
explicitly by name or inplicitly by status in their Coverage
Summary." Mjority op., Y47. The argument appears to confuse the
notion of separate coverage with the existence of separate
contracts. Wether there are separate contracts, each wth
Steven Wangard as a named insured, tells us nothing about what
it means for coverage to be separate. Having a "coverage"
summary that includes Steven conflicts with the claim that
Deborah's coverage is applied separately from Steven.

171 More inportantly, the ngjority's argunent contradicts
the | anguage of the severability clause. How can coverage apply
"separately to each insured" when Deborah's coverage is, as the
majority requires, inextricably connected to Steven Wngard's
cover age?

72 The mjority's interpretation of the severability

clause also conflicts with our precedent. In Guimre v. St. Paul

Fire & Marine lInsurance Co., the court of appeals exam ned the

rel ati onship between a severability clause and a fell ow enpl oyee
exclusion. 2004 W App 18, 269 Ws. 2d 501, 674 N.W2d 629. The
severability clause at issue had two parts. The first part
stated that coverage applied "to each protected person naned in

the Introduction as if that protected person was the only one

4
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named there..." Id., 924. The second part of the clause had
al nost identical |anguage to the clause at issue here, stating
that coverage was to apply "separately to each other protected
person."” Id.

173 The court of appeals focused on the second part of the
cl ause. | t determ ned that "separately" means  appl yi ng
"independently" or "individually." 1d., 928. Accordingly, the
court concluded that the party causing injury nust be "treated
in an independent manner such that he is detached from all other
protected persons." 1d.

174 The nmmjority seeks to distinguish Qlmre from the
present case by focusing on the court of appeals' discussion of
the fellow enployee exclusion. Majority op., 955. The probl em
with the mpjority's argument is that the court of appeals’
di scussion of the fellow enployee exclusion is independent of
its interpretation of the severability clause, and it is the
interpretation of the severability clause that is relevant to
t he present case.

175 In other words, in Qlmre the court of appeals
interpreted |anguage alnost identical to the |anguage in the
severability clause here to nmean that each covered person nust
be treated independently, "such that [the insured] is detached
from all other protected persons.” @lmre, 128. Treating
Deborah as detached from Steven would require providing
coverage, regardless of Steven's intentional actions. Basing a

coverage decision for Deborah on  Steven's actions is
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inconpatible with treating Deborah independently and detached
fromall other protected persons.
|1

176 The insurance policies in this case have one provision
that excludes coverage for Deborah for damages arising out of
Steven's intentional acts. The policies also have a different
provision requiring that Deborah's coverage nust be provided
wi thout consideration of Steven. The provisions directly
contradi ct each ot her.

177 Insurance provisions cannot be read in isolation.

State Farm Mut. Auto. Ins. Co. v. Bailey, 2007 W 90, {31, 302

Ws. 2d 409, 734 NW2d 386. Rather, the intentional acts
exclusion nmust be read in conjunction with the severability
cl ause.

178 Reading the two provisions here in conjunction, the
Wangards' policies are susceptible to nore than one reasonabl e
interpretation. An ordinary insured could reasonably interpret
the policies here such that (1) the intentional acts exclusion
trunps the express |anguage of the severability clause or (2)
the severability clause trunps the express |anguage of the
intentional acts exclusion. Were provisions in an insurance
policy are reasonabl y suscepti bl e to nor e t han one

interpretation, they are contextually anbiguous. Folkman v.

Quanme, 2003 W 116, 29, 264 Ws. 2d 617, 665 N. W2d 857.
179 In Folkman, this court determned that in order to
avoid contextual anbiguity, policies "should avoid inconsistent

provi sions, provisions that build up false expectations, and
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provi sions that produce reasonable alternative neanings." 1d.,
131. The policies here failed to foll ow our adnonition.

80 By msinterpreting the severability clause and failing
to apply coverage separately, the mmjority concludes that the
intentional acts exclusion trunps the severability clause.
However, when the severability clause is interpreted according
to its express |language and our precedent, a different
conclusion is required.

81 It is a Ilongstanding principle that courts wll
interpret policies in favor of the insured (that is, in favor of
coverage) where the policy is contextually anbiguous. 1d., 913.
Because the policy provisions here are contextually anbiguous,
we must construe them in favor of coverage. That is, we nust
apply the severability clause as worded: coverage applies to
Deborah separately from Steven.?

82 In sum the express I|anguage of the severability
cl ause and Wsconsin precedent require that coverage be applied
to Deborah independently from Steven, regardless of Steven's
intentional acts. The severability clause directly contradicts
the intentional acts  exclusion, rendering the policies
contextually anbi guous. Because we construe contextually
anbi guous insurance policies in favor of coverage, Deborah
should receive coverage here. Accordingly, |  respectfully

di ssent.

* This is the approach taken in a nunber of jurisdictions.
See Premer Ins. Co. v. Adans, 632 So. 2d 1054 (Fla. App. 1994);
West Bend Mut. Ins. Co. v. Salem, 158 N E 2d 785 (Ill. App.
1987); Brum ey v. Lee, 963 P.2d 1224 (Kansas 1998).

7
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183 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON and Justice LOUIS B. BUTLER, JR join this dissent.
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184 LOU S B. BUILER, JR, J. (di ssenting). | join
Justice Bradley's dissent. | agree with Justice Bradley's
di ssent that the intentional acts exclusion and the severability
cl auses of the Wangards' I nsurance policies, read in
conjunction, at best create anbiguity as to the issue of whether
Deborah Wangard's negligent acts nmy be considered separately
from her husband's intentional acts for purposes of insurance
cover age. | disagree with the mpjority that the intentional
acts exclusion clauses in the policies bar coverage for
"Deborah's alleged negligence in failing to prevent Steven's
intentional sexual contact with J.G because the plaintiffs'
damages . . . '[arose] out of an act intended by any covered
person to cause personal injury.'"™ Majority op., 14.

185 The | anguage of the intentional act exclusion clauses
contained in the insurance policies precludes coverage for
damages arising out of intentional acts. See mpjority op., 912
("We do not cover any danmages arising out of an act intended by
any covered person to cause personal injury or property danage

") Al though it is clear that coverage for danmages
attributable to Steven's intentional acts is precluded by the
intentional acts exclusion clauses, it is not clear that damages
attributable to Deborah's negligent acts are al so excl uded.

186 There is nothing in the intentional acts exclusion
clauses indicating that negligent acts are excluded from
coverage, or that Deborah's alleged negligence should be

conflated with her husband's alleged intentional acts. Although
1
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the intentional acts exclusion clauses exclude from coverage
"any damages arising out of an act intended by any covered
person to cause personal injury or property danage," that
| anguage does not indicate that any damages arising out of a

different person's negligent acts are simlarly excl uded.

187 The conpl aint agai nst Steven and Deborah Wangard does
not allege that all of the damages arose out of Steven's
i ntentional acts. Rat her, the conplaint alleges that damages
al so arose out of Deborah's negligence, stating at paragraph 15
of the conplaint that "as a result of Steven C  Wangard's
intentional tortuous conduct, as herein alleged, and Deborah S.
Wangard' s causal negligence as herein alleged, J.G has suffered
and continues to suffer"”™ a nunber of injuries, expenses and
ot her damages. The conplaint's seventh claimfor relief alleges
that Deborah was negligent in that she did not warn J.G of her
actual or constructive know edge of Steven's propensities, that
she did not take any action to prevent himfrom being alone with
J.G, that she negligently supervised J.G while J.G was in her
care, and was otherw se negligent. The conplaint further
all eges that Deborah's negligence was a direct and proximte
cause of J.G's injuries.

188 If the majority means to equate Steven's intentional
acts with Deborah's negligent acts, such conflation of clains is
not in accord with the manner in which different clains are
treated by Wsconsin courts in insurance coverage cases. Thi s

is the case for two primary reasons.
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189 First, Doyle v. Engelke, 219 Ws. 2d 277, 580 N W2ad

245 (1998),! clearly establishes that if any alleged claim could
be covered by a policy, coverage nust be provided even if the
conplaint also alleges clains that are excluded. Thus, even
Wi t hout consideration of the severability clause in this case
we nust determ ne whether there is coverage for the negligence
claimrs agai nst Deborah independently from our exam nation of
whet her there is coverage for Steven's intentional conduct.

190 Second, to the extent that the mmjority appears to
view the intentional acts exclusion clause as unanbiguously
imputing Steven's intentional acts to his wife's negligent acts,
such an inposition of vicarious liability violates the rule of
| aw we have generally established against inmputing one spouse's

conduct to another in an insurance coverage contract:

This court rejects the invitation to invent a
doctrine that a spouse should be denied recovery on an
i nsurance contract because of action of the other
spouse when those actions cannot be inputed to the

i nsured spouse. The marriage relationship should not
be used as a basis for such a law. Married people are
still individuals and responsible for their own acts.

Vicarious liability is not an attribute of marriage.

Shearer v. Dunn County Farnmers Miut. Ins. Co., 39 Ws. 2d 240,

249, 159 N.W2d 89 (1968).
191 Consequently, I bel i eve t he only reasonabl e

interpretation of the intentional acts exclusion clause is that

! Notably, Doyle v. Engel ke, 219 Ws. 2d 277, 580 N.W2d 245
(1998), is a suprene court decision decided after the court of
appeal s decisions upon which the majority primarily relies,
Jessica MF. v. Liberty Mitual Fire Insurance Co., 209 Ws. 2d
42, 561 N.wW2d 787 (Ct. App. 1997), and Taryn E.F. v. Joshua
MC., 178 Ws. 2d 719, 505 N.W2d 418 (Ct. App. 1993).

3
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it bars coverage for damages arising out of Steven's intentiona
acts, but does not bar coverage for the damages arising out of
Deborah's negligent acts which were alleged as a separate claim
in the conplaint in this case. Her conduct is at issue, and is
all eged to have caused damages with respect to the seventh claim
for relief. Those damages are alleged to have arisen out of her
conduct, and not out of Steven's intentional acts.

192 To the extent there is any anbiguity about the neaning
of the intentional acts clause as applied to coverage for
Deborah's negligence, such anbiguity must be construed in favor

of coverage. Fol kman v. Quamre, 2003 W 116, 920, 264 Ws. 2d

617, 665 N.W2d 857.

193 For all the above reasons, | respectfully dissent.

194 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON and Justice ANN WALSH BRADLEY join this dissenting

opi ni on.
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